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1 Breaking the silence

“Is mummy dead now?” Many children who experience domestic violence say that silence

is what they fear the most. When the screams and sounds of beating and abuse suddenly

stop and are followed by silence, the children are filled with fear - is mummy dead now?

In some cases this fear becomes reality. In countries
all over Europe, women are killed through domestic
violence, by their partners or ex-partners. In most
cases of domestic violence, the victims do not lose
their lives physically, but the violence causes loss

of many other aspects of lives — most fundamen-
tally security and freedom but also serious loss of
health, quality of life, self respect and possibilities
for realization, and often of social networks. Do-
mestic violence defines and invades every aspect of
the lives of those who live with it and is present in
all countries, in all cultures and all layers of society.

Yes I think I'm okay

I walked into the door again

If you ask that’s what I'll say

And it’s not your business anyway

I guess I'd like to be alone

With nothing broken, nothing thrown

Just don’t ask me how I am

(From the song “My Name is Luca’, by Susanne Vega)

Yet, domestic violence is surrounded by silence.
The violence is hidden in nature because it hap-
pens in the private sphere, and the violence silenc-
es through fear and trauma, shame and isolation,
denial, manipulation and distortion of reality, emo-
tional ties and dependencies and desperate hopes
for change. Victims will not often reveal their situa-
tion. Perpetrators will not admit it. Persons close to
the victims or perpetrators might suspect, but be
afraid of interfering or might not be allowed to.

The silence becomes part of the violence, reinforces
its harm and adds to the isolation. When nobody
talks about the violence, everyone is left existen-
tially alone. When nobody talks about it, it is as if
the violence does not exist, even though it defines
the reality for those who live with it.

Domestic violence has long been met with public
and political silence. Occasionally it reaches the head-
lines, if it has led to loss of life. Such headlines are



likely to be followed by reports from the crime scene
and background stories of violence, threats and har-
assment. But the everyday life of domestic violence
rarely reaches the news or the public debates.

What would the response be if similar acts of
violence took place at school or in the work place?
Or in the streets? Would the response be silence?

| think we all know the answer. Violence commit-
ted in the public sphere makes headlines while
violence at home usually does not. The serious-
ness of the act cannot explain this difference. If the
same acts of repeated and serious violence were to
happen publicly, we would hear loud voices with
demands for action - for protection, for prosecu-
tion and for preventive measures. When the victim
is harmed in her own home we hear no such voices
- only silence. If children were exposed to such
violence within the public sphere, we surely would
do our best to shield them. In their homes they are
on their own.

It is a paradox that we have discussed the possible
harmful effects that violent video games and mov-
ies can have on children more often than we have
discussed the situation of children who are exposed
to violence in the family. Yet, these children are
continuously exposed to violence, fear and horror,
which they cannot “turn off".

Until recently domestic violence was barely visible
in most legal systems. It was not given high prior-
ity by the police. In Norway, for example, the police
used to consider reports of domestic violence as
“domestic trouble” which after a turn-out was
considered “settled on the spot.” It was not recog-
nized as the serious crime that it is; punishment for
domestic violence did not seem to reflect the grav-
ity of such violence in comparison with other forms
of violence. Neither was it viewed as a concern to
human rights.

There still seems to be a tendency not to fully
recognise domestic violence as a concern to justice
policy but more as a matter of social, health or gen-
der equality policies.

What could be a more hard core justice policy mat-
ter than providing for the safety of each and every
citizen? What could be a greater responsibility for
us as Ministers of Justice than to ensure everyone a
life free from violence and abuse? Domestic vio-
lence is unquestionably a matter of justice.

It has been said that silence is one of the strongest
social forces that can be mobilized to protect and
maintain abuse of power.' As Ministers of Justice, as
a community and as responsible fellow human be-
ings we have to break the silence and stand united
against domestic violence.

We have come some way. Domestic violence is
considered a crime in most legal systems. Over
the past years there have been many initiatives
and campaigns against domestic violence. Several
instruments and documents, both nationally and
internationally, have addressed domestic violence.
The possible future Council of Europe convention
on preventing and combating violence against
women and domestic violence, which is currently
under preparation, will be both a yardstick of what
has already been achieved with regard to political
awareness and willingness to take political action,
and a crucial building block for further action.

It is time to go beyond general calls for action and
lofty promises. It is time we commit ourselves to
clear, precise and comprehensive strategies and
obligations to combat domestic violence.

1 NOU 2003: 31 Retten til et liv uten vold (The right to a life without violence)
p. 33 with reference to Harriet Holter (1992), Tvang til voksen seksualitet, Nytt
om kvinneforskning, nr. 4-5.



In this report | will not attempt to cover all measures needed to com-
bat domestic violence, and | will try not to repeat all the wise thoughts
and ideas that have already been expressed on this topic earlier. | have
chosen to highlight some selected topics where | hope this conference
can contribute to new perspectives and ideas. To effectively combat
domestic violence, | believe there is a need to rethink and perhaps
redefine some of our perceptions of the basic structures of our policies
and legal framework. Emphasis is put on the following issues:

« The need for a broad perspective on justice - supplements to
criminalization; how to empower the victims, making it possible for
them to rebuild and reclaim control over their lives; the need to link
different sectors of governmental responsibilities and areas of law.

*  Human rights — domestic violence as a concern to human rights;
how to enforce human rights for victims more effectively.

« Criminal law — how to ensure an effective investigation and prose-
cution in cases of domestic violence; how to protect victims during
proceedings; how to resolve the pressing dilemmas which pros-
ecuting domestic violence sometimes provokes.

+ Protective measures — how to ensure support and protection to the
victims; how to shift the burden from the victim to the perpetra-
tor; how to resolve the conflict between the right of the offender
to liberty and freedom of movement and the right of the victim to
enjoy freedom and security.

+ Children exposed to domestic violence — the consequences for
children exposed to domestic violence and the need to acknowl-
edge children as independent victims of violence between parents
and as independent holders of rights; how to ensure the children’s
perspective and rights in cases of domestic violence; examples of
dilemmas in cases of child contact regulation and child custody.



2 The scope of this report

2.1 Domestic violence

The term domestic violence can refer to several
types of violence and perpetrator-victim constella-
tions. Literally it refers to violence that happens in
the home, although it is the intimate relationship
between the perpetrator and the victim that is in
many respects the key characteristic. In Norway we
prefer the term “violence in intimate relationships”.

Domestic violence may include physical, psycho-
logical and sexual violence, most often repeated
incidents of such violence. The physical violence

is often severe and can consist of hitting, kicking,
attempted strangling, use of weapons, destruction
of objects, etc. Psychological violence can consist
of intimidation, threats, verbal attacks, harassment,
isolation or restrictions and control on the victim’s
contact with others or with the world outside the
family. Sexual violence includes non-consensual
sexual acts and abuse and exploitation of children.
Domestic violence can also include abuse, exploita-
tion or neglect of children or elder relatives, genital
mutilation, forced marriage and crimes committed
in the name of honour.

All measures to combat domestic violence must
take into account the specific characteristics of
such violence and the psychological effects such
violence has on the victim, the special emotional
ties to the perpetrator, legal, financial or practical
dependencies, responsibility for children, and of
course safety questions.

Although there are many similarities between
different forms of domestic violence, there are

also important differences, which call for different
protective, preventive and supportive measures.
For the measures to be effective, they must be as
targeted as possible. For our commitments and dis-
cussions to bring us further, we should try to be as
specific and concrete as possible. That is why | have
chosen to restrict the scope of this report to some
aspects of domestic violence instead of trying to
cover all of them.

In this report | primarily highlight violence between
partners or ex-partners, as well as children exposed
to this kind of violence. | am aware that the term



“domestic violence” is broader and also covers abuse
of children and intergenerational violence. The
Council of Europe has already taken several initia-
tives in these fields, for example the elaboration of

a Convention on the Protection of Children against
Sexual Exploitation and Sexual Abuse and the cam-
paign against corporal punishment of children. New
standard-setting initiatives may be launched as a
result of this conference, related to an analysis of the
challenges faced by vulnerable victims such as the
elderly and children and proposals for targeted solu-
tions to increase their protection and remedy their
vulnerable status, as well as the need to develop
common rules related to the status and the rights

of victims in criminal proceedings which should be
included in any relevant future Council of Europe
criminal law convention. Although these issues will
not be dealt with in detail in this report, several of
the questions and topics discussed in this report are
equally relevant to such future work.

2.2 Partner or ex-partner-related violence

By partner or ex-partner related violence | refer to vi-
olence (physical, psychological and sexual violence)
perpetrated by a person with whom the victim

has or has had an intimate relationship. Domestic
violence does not necessarily presuppose that the
perpetrator and the victim are living or have lived
together, but when they are or have, this raises many
additional legal and practical questions.

Both men and women can be victims of partner

or ex-partner-related violence, and both men and
women can be perpetrators of such violence. It can
occur in mixed gender relationships and same gen-
der relationships. However, most victims are women
and most perpetrators are men. Domestic violence —
as partner or ex-partner related violence - is distinct-
ly gendered. That is why this report mainly refers to
victims as women and to perpetrators as men.

There are no exact numbers or statistics on the
extent of partner or ex-partner related violence.

A large number of cases are never revealed. It has
been estimated that about 12 to 15 % of all women
have been in a relationship of domestic abuse after
the age of 16.2

“Today was worse than other days...

The previous evening, the little girl had been
sure that Mummy would be killed by Daddy.
She had heard it with her own ears. Every-
thing that had happened the previous evening
bounced backwards and forwards inside her
like a ball. She could imagine the ball. It was
black with green spikes. Every time the ball
hit the wall inside her, the words and pictures
came out of the ball. She had gone to bed, but
couldn’t sleep because her heart was beating
so fast.

She knew why.

Daddy’s eyes told her that a storm or perhaps
a hurricane was on the way. His voice was
like razor blades and his eyes became smaller
and black. When the hurricane built up inside
Daddy, she knew it would come.

It was impossible to stop it.”

(Excerpt from Oivind Aschjem: “Hvor mye skal et barn
tale?” (How much does a child have to stand?) in

K. Storberget et al (ed.) (2007), Bjornen sover (The
Bear Sleeps). Oslo, Aschehoug.




2.3 Children exposed to violence
between parents

A large percentage of cases of partner or ex-partner-
related violence involve children. The children are
exposed to the violence in several ways — they may
be present during the violence, they may hear the
violence, they may sense or feel that the violence

has happened or will happen and they may face the
results of the violence. Children can also be physi-
cally involved in the violence, for example when they
try to intervene or protect their mothers.

Children who are exposed to violence between
parents are not mere witnesses in the sense that
they are outside observers who are not affected by
the violence. Many of these children live in constant
fear and insecurity. They often take on the respon-
sibility for the violence, trying to prevent new epi-
sodes of violence, and protecting, comforting and
supporting their mothers. The violence becomes
the centre of their lives, the defining conditions of
their childhood.

We know that children who are exposed to vio-
lence between parents suffer similar health con-
sequences to children who are directly abused.?
Children who experience their father abusing their
mother run a substantial risk of negative psycho-
logical consequences such as aggression, depres-
sion and anxiety.* We also know that exposure to
violence may have life-long consequences. Studies
show a significant correlation between being ex-
posed to domestic violence during childhood and
psychological and social problems later in life, such
as depression, symptoms of trauma and abuse of
alcohol and drugs.® Adults who have experienced
violence during childhood are also at greater risk of
being exposed to violence as adults.®

Yet, these children have until recently been given
little attention and help. We have to recognize
these children as independent victims of violence.

2 Combating violence against women: Stocktaking study on the measures and actions taken in Council of Europe member states (2006), Council of Europe,

Strasbourg, chapter 1.1.

3 See inter alia B. McAlister Groves (2001), When home isn’t safe: Children and domestic violence. Smith College Studies in Social Work, 71(2), p. 183-207,
referred to in P. Istad, (2007), Vold mot mor er vold mot barna (Violence against the mother is violence against the child). Voksne for barns arsrapport.
The article is published on the webpage of the organisation Alternativ til vold (Alternative to violence).

4 See Istad ibid., cf. S. Graham-Bermann & J. Seng (2005), Violence exposure and traumatic stress symptoms as additional predictors of health problems in
high-risk children. The Journal of Pediatrics 146(3), p. 349-354; R M. Johnson, J.B. Kotch, D.]. Catellier, J.R. Winsor, V. Dufort, W. Hunter & L. Amaya-Jackson
(2002), Adverse behavioural and emotional outcomes from child abuse and witnessed violence. Child Maltreatment 7(3), p. 179-186; K.M. Kitzmann, N.K.
Gaylord, A.R. Holt & E.D. Kenny (2003), Child witnesses to domestic violence: A meta-analytic review. Journal of Consulting and Clinical Psychology 71(2),

p. 339-352.

5 See V.]J. Edwards, G.W. Holden, R.F. Anda & V.]J. Felitti (2003), Experiencing multiple forms of childhood maltreatment and adult mental health: Results
from the Adverse Childhood Experiences (ACE) study. American Journal of Psychiatry 160(8), p. 1453-60; K. Henning, H. Leitenberg, P. Coffey, T. Turner &
R.T. Bennett (1996), Long-Term psychological and social impact of witnessing physical conflict between parents. Journal of Interpersonal Violence, 11(1),

p. 35-51. Referred to in Istad loc cit at n 3 above.

6 L.M. Renner & K.S. Slack (2006), Intimate partner violence and child maltreatment: Understanding intra- and intergenerational connections.

Child Abuse & Neglect 30(6), p. 599-617.



3 A broad perspective on justice

3.1 Need for a comprehensive approach

Providing justice to victims of domestic violence
requires a broad range of measures, not only those
traditionally viewed as belonging to the sector of
justice policies. An effective protection against
domestic violence requires measures from all policy
sectors such as health, social welfare, immigration,
child welfare, family law, gender equality etc., as
well as interaction between different policy sectors.
It is necessary not just to recognize the wide range
of measures that is needed to combat domestic
violence and to protect and support the victims.
We must also look at how these measures interact
with each other. Measures in areas outside of the
traditional sphere of justice policies might influence
the effectiveness of measures within this sphere,
for example the willingness to report cases to the
police, participation in prosecution etc.

| wish to stress, however, that criminalization and
prosecution are just as important in cases of do-
mestic violence as in other types of crime. Through
criminal law the community can communicate to
offenders the censure or condemnation that they
deserve for their crimes. Criminal law is also a vital
expression of the core values of the community.
Furthermore, we can have faith that criminalising
domestic violence and imposing punishment upon
the offenders of domestic violence will encourage
offenders to repent their wrongs, and thus deter
and suppress future violations.

Traditional forms of punishment such as imprison-
ment cannot however provide sufficient long-term
protection to women who live their lives under
continuous threat of being harmed or killed. It cer-
tainly does not bring back to life a person who has
already died as a result of domestic violence, nor



can it heal the wounds or empower those who have
suffered from domestic violence.

A holistic approach requires us to think beyond the
traditional forms of punishment within criminal law.
Efforts within criminal law need not and should
not end with imprisonment or fines. Responses

to domestic violence through criminal law should
also involve treatment. In that regard a holistic and
integrated approach is crucial. It may for example
be difficult and inadequate to draw a clear and
dividing line between problems related to violence
and other problems which the offender may have,
when treating the offender. Treatment of violent
offenders should integrate the different problems
in the follow up. This implies for example that
physical, psychological or social problems, abuse
of alcohol or drugs etc., must be addressed as part
of the treatment. A special programme established
in Norway for offenders who have been convicted
of drug related offences is an example of such an
approach.

While emphasising the importance of treatment,
we should also acknowledge that in some cases
even a limited sentence combined with treatment
is insufficient to protect society and the victim from
further and aggravated violence. In such cases pre-
ventive detention and, where appropriate, compul-
sory psychiatric treatment must be considered.

We must also compensate for the negative con-
sequences which punishment may have on the
offender’s family. This is particularly important
where the relationship between the offender and
the victim continues. Treatment of the offender is
particularly important in order to shield the partner
and the children from a continued environment of
violence. Moreover, supportive measures must be
offered to the family, which can for example com-
pensate for loss of income.

A holistic approach also requires domestic violence
to be addressed in other policy sectors. Alcohol
policy is one such sector. We know that violence,
including partner-related violence, is in many cases
interlinked with abuse of alcohol.” We also know
that the magnitude of alcohol abuse and problems
within a population is interlinked with the total con-
sumption of alcohol within the population. Regula-
tions on alcohol may thus indirectly affect the fight
against domestic violence.

Child contact regulation is another sector in which
we must ensure that domestic violence is ad-
dressed. In many countries courts and child-care
authorities seldom address whether partner vio-
lence affects the ability of the father to fulfil his
responsibility as a parent.? Violence towards the
other parent does not necessarily imply that he can-
not provide adequate care for the children. There is,
however, sound reason to assess in each individual
case if and to what extent the violence is relevant
when assessing the violent partner’s abilities as a fa-
ther. Addressing domestic violence in cases of child
contact may however - as | shall return to in section
8.2 - provoke some difficult dilemmas.

The law on residence permits is another area where
there is a need to link different areas of law. Mov-
ing out from a violent partner might, depending

on the circumstances, put into question the victim’s
residence permit or social or welfare benefits. If a
break-up of the relationship entails the victim’s loss
of her residence permit, this can prevent disclosure
of domestic violence and thus effective assistance
to victims.

7 LW.Tolmann & L.W. Bennett (1990), A review of quantitative research on men who batter. Journal of Interpersonal Violence 5, p. 87-118; W. V. Lee & S.P.
Weinstein (1997), How far have we come? A critical review of research on men who batter, Recent developments in alcoholism 13, p. 337-356. See also P.@. Stein-
svag (2005), Bulleteng 2 Voldsutevende fedre og omsorg (Violent fathers and care), in the project: "Barn som lever med vold i familien” (Children who live with
violence in the family). The paper is published on the webpages of the organisation Alternativ til vold (Alternative to violence) www.atv-stiftelsen.no and Senter

for krisepsykologi (Centre for crisis psychology) www.krisepsyk.no.

8 See section 8.2 below.



There is a need to link and harmonize different
areas of law and policies both at the general level
of policy and decision-making and in individual
cases. Such efforts of harmonization may raise
difficult dilemmas, the solution to which requires
us to choose and prioritize between the interests
of those involved. This raises a more fundamental
question on how to balance the rights and inter-
ests of the victim and the accused. In the follow-
ing chapters | discuss several examples of this. In
chapter 5 | discuss the balancing of human rights.
In chapter 6 | point to questions of how to pro-
tect the victim while safeqguarding the procedural
guarantees of the accused. In chapter 7 | address
how we can protect the victims in ways that make
the perpetrators carry the burden rather than the
victim. In chapter 8 | ask how we should deal with
child contact and child custody regulation in cases
of domestic violence.

3.2 Rebuilding lives - empowering victims
of domestic violence

Victims of domestic violence are in need of differ-
ent kinds of help. They might need medical assist-
ance or treatment, emergency housing or protec-
tive measures, financial support or other social
services, assistance from child welfare services

or legal advice. Their needs may vary at different
stages in the process and will also vary between
individuals according to factors such as living
conditions and personal resources in general, social
network, children etc. The needs for assistance will
also differ depending on whether the victim is liv-
ing with the perpetrator, is in the process of break-
ing out of a relationship or has already broken out
of one.

Victims of domestic violence are not homogenous.
All measures to stop the violence and protect the
victims must be adapted to the individual situation
of each victim. Otherwise, the measures will not be
effective and could be counterproductive or even
jeopardize the safety of the victim.

Many of the victims seeking help will be in an

emergency situation or in a state of immense pres-
sure and fear. They might be overwhelmed with all
the practical and legal matters they are faced with

if they want to leave the perpetrator and all the dif-
ferent governmental agencies they have to address
for questions on protective measures, financial sup-
port, housing etc.

The main aim of all measures to help victims of
domestic violence should be to stop the violence
and assist the victims in establishing lives free from
violence. Our job is not done when the acts of
violence stop. Putting an end to the violence is only
the first step. It is equally important that we take
further steps to help the victims rebuild their lives
and to restore their ability to control their lives.

Participation and self-empowerment are therefore
important principles for all protective and support-
ive measures for victims.

e How can we ease the burden for
the victims?

¢ How do we provide assistance to
the victims?

e How do we ensure the coordination
of different services and legislation
in individual cases?




4 Why silence?

| believe the silence with which domestic violence
has been surrounded both within politics, in our
legal system and within society at large is partly
historically, sociologically and culturally contingent.
Let me emphasise the most important factors,
which | believe form part of this contingency. Our
understanding of privacy and the private-public
divide is one such factor. Since the enlighten-

ment “privacy” or the private sphere of the lives of
individuals has been protected from state interven-
tion by granting citizens the right to privacy and
the right to a family life. What takes place behind
the entrance door has been considered too private
and too personal to be a concern for the state - for
better or for worse. To many of us these rights are
interlinked with our identity and self-understand-
ing as citizens of democratic societies — rights that
are worth fighting for. Yet, our perception of the
private has at the same time created a veil over

the darker sides of family life. Domestic violence is
hidden because it happens in a place that is usually
regarded as too private and too personal for the
state and other fellow citizens to look into.

The importance of the family as a unit may also
partly account for the silence on domestic violence.
Preserving the unity of the family is imperative in
many countries throughout Europe. The interac-
tion between the members of the family has not
traditionally been regarded as the domain of the
state. As a consequence, violence that is committed
against persons outside the family is condemned,
whereas violence committed against family mem-
bers has been tolerated and sometimes condoned
by the state. To illustrate, rape within marriage was
not punished as rape in Norway until 1974.° In other
countries rape within marriage became a crime
only as late as the 1990s, and some countries in
Europe still do not recognise rape within marriage
as a criminal offence. Further, abuse of children is
still in many countries considered as a prerogative
of parental responsibilities. Addressing and recog-
nising domestic violence is difficult and sensitive
because of its consequences; breaking the silence
on domestic violence may also dismantle the family
as a unit.

9 SeeRt. 1974 p. 1171.



The gender dimension cannot be ignored as a
crucial factor when drawing this picture. | do
suspect the silence with which domestic violence
is surrounded has something to do with the fact
that most victims of domestic violence are women
and children. The lives of women and children and
the risks they face simply do not receive the same
amount of attention in public life as those of men.
One explanation is simply that men traditionally
have been the dominating actors in all areas of
public life.

The post-active approach of traditional criminal
law can perhaps also partly explain the failure of
criminal law to respond adequately to domestic
violence. Criminal law has traditionally been post-
active; it has primarily been a response to past
wrongs. The purpose of traditional criminal law

has thus been limited to some variant of either
retribution or general deterrence. Responding to
past wrongs through sanctions does not, however,
sufficiently protect the victims from further abuse
or against the carrying out of threats. Effective pro-
tection against domestic violence also requires a
pro-active approach; the victim must be protected
from possible future acts. What justifies interven-
tion in the privacy of the offender is thus not only
related to past wrongs but also to acts which he
might or might not commit. Such an approach re-
quires measures which have not formed part of the
traditional approach in criminal law.

The incident-specific approach within traditional
criminal law can also partly account for the inad-
equate response to domestic violence. Criminal law
has traditionally been incident-specific in the sense
that investigation and prosecution usually concern
one specific incident - one assault or one incident
of shoplifting. The gravity of the offence is thus
very often assessed on the basis of one specific
incident and the harm caused thereby. The grav-
ity of the crime and the harm of domestic violence
cannot, however, be grasped by looking at a black
eye or a broken arm in isolation. The seriousness

of domestic violence can only be fully grasped by
taking into account the way in which domestic
violence often affects the victim’s security and
freedom and thus affects all areas of her life and
the long-term consequences of such violence. The

traditional incident-specific approach in criminal
law can perhaps to some degree explain why the
level of punishment has not, for example, been pro-
portionate to the harm which domestic violence
causes to the victim.

The interdependency between the victim and the
offender provides another explanation to the low
priority given to domestic violence. The special
relationship between the offender and the victim
presents some dilemmas, which may have affected
efforts to investigate and prosecute domestic
violence. Imprisonment has consequences not only
for the offender but also for the family who may be
legally, financially or practically dependent on the
offender. The family income may for example be
dependent on the offender’s ability to work, some-
thing he cannot do while being in prison. In most
countries in Europe the man has traditionally been
the primary breadwinner of the family. For many
families this is still the reality.

Lacking knowledge of the magnitude and the
harmful consequences of domestic violence may
also partly account for the silence on domestic
violence. This affects the way domestic violence is
treated in all sectors of the community.

Today, we may think that we have a more nuanced
understanding of these structures. | think this is not
necessarily the case. Although domestic violence is
considered a crime in most legal systems, reporting
levels are still low, the indifference by police and
judicial authorities has still not entirely disappeared
and the tendency to blame victims for not leaving
or picking the wrong husband is still present. This
suggests for example that our understanding of
“privacy” still affects the way we speak about and
prioritize domestic violence.””

Breaking the silence on domestic violence presup-
poses that we rethink and challenge the meaning
of old structures, distinctions and ideas which
have contributed to shielding domestic violence
from public attention - the family as a sacred unit,
the private, the public, power and gender. We can
never let reference to tradition, culture or history
legitimise violence.

10 K. A. Kelly (2003), Domestic Violence and the Politics of Privacy. Ithaca,
NY, Cornell University Press.



5 Protection against domestic
violence as a human rights
concern — need for
redistribution of rights?

“I am shaken by their stories, as they are shaken
by mine. “How could you accept it?”, we ask each
other disbelievingly as we stand side by side in

the kitchen, chopping onions or sitting together in
the evenings, smoking and drinking coffee. The
question does not require an answer, because it is
really addressed to us. How could I accept it? Why
didn’t I veport it? The relief at having become one

of them makes explanations superfluous. We know
why we did not report it. Because we couldn’t.
Because we accepted it the first time. Because our
mothers did.

Because we wanted it to be a mistake. A unique
event. An exception. Even one that we had deserved.”

(Excerpt from the novel Kongemordet (Murder of a King) by Hanne-Vibeke Holst




5.1 Existing human rights protection for
victims of domestic violence

5.1.1 INTRODUCTION

| think we all agree that protection of life and free-
dom from all forms of violence, abuse or neglect
are fundamental rights for all individuals and also
conditions for enjoyment of other human rights.

However, the traditional view on human rights
seems to have excluded victims of domestic violence
from protection. The conventional perception of
human rights is that international human rights law
has evolved primarily to protect individuals against
excessive intervention and abuse of state power.
Human rights law is thus intended to protect individ-
uals from being beaten by the police during interro-
gation, but not from being beaten by their partner.

By focusing on the relationship of the individual vis
a vis the state, the human rights paradigm creates

a divide between the private and the public which
excludes the harm often suffered by women and
children. Men’s lives and the risks they face within
the workplace, the economy, politics and cultural life
are defined as part of the public sphere and thus in-
cluded in the normative framework of human rights.
Women'’s and children’s lives and the risks they face,
which more often involve the private sphere of
home, hearth and family, are in contrast defined as
private and hence placed outside the conceptual
framework of human rights. Since the most per-
vasive harm which women suffer tends to take
place within this sphere, the consequence of

the private/public divide is that the vio-

lence which women are most likely

to face is excluded from the normative framework of
human rights. From the perspective of the battered
wife (often referred to as the feminist perspective on
human rights) or the child witnessing the violence,
the human rights paradigm can be seen to reflect
the experiences of men rather than those of women
and children.

This perspective of human rights is visible in the
vocabulary of all human rights treaties. Human rights
instruments are, apart from the limited promises of
formal equality between men and women, silent on
the risks which women in particular face within their
family. All human rights instruments focus on harm
that takes place in the public sphere. This includes

all general conventions on human rights such as the
United Nations International Covenant on Civil and
Political Rights and the European Convention on Hu-
man Rights. This approach also characterises human
rights instruments that explicitly deal with women'’s
rights as human rights. For example, the rationale of
the United Nations Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW)
was to ensure equality between men and women in
the public sphere.

States are not only under a duty to refrain from cer-
tain actions. States also have an obligation of due dil-

igence to take positive actions to protect the enjoy-

ment of the rights of individuals. If an individual has

been subject to torture or other forms of ill treat-

ment the state may, for example, be obliged to

conduct a public and effective investigation
and to punish the perpetrator. Traditionally
such obligations were limited to cases
of violations by state agents, thus



mirroring the traditional public/private divide in
international human rights law. This is no longer the
case. We have in the course of the last two decades
witnessed a most welcome shift in the practices of
human rights monitoring bodies. Through practise
and case law of the monitoring bodies of different
human rights conventions, a doctrine of obligations
for the state to protect individuals against violations
and ill-treatment from other individuals acting in
their private capacity has been established. | will
mention some examples of this below.

5.1.2 THE EUROPEAN CONVENTION ON HUMAN
RIGHTS AND CASE LAW OF THE EUROPEAN COURT
OF HUMAN RIGHTS

Within the European context the European Court
of Human Rights has established that states have a
positive duty to protect the enjoyment of the right
to life under Article 2, the right not to be subjected
to torture and ill-treatment under Article 3 and the
right to privacy and family life under Article 8. The
Court has on numerous occasions explicitly ex-
pressed that the duty to protect applies also where
a private individual commits the actual breach.
Important cases are X. and Y. v. the Netherlands (no.
8978/80, judgment of 26 March 1985), M.C. v. Bul-
garia (no. 39272/98, judgment of 4 December 2003)
and Osman v. the United Kingdom (no. 23452/94,
judgment of 28 October 1998).

The Court has, however, only recently addressed
the question of the effective protection of victims
of domestic violence specifically. In Kontrova v.
Slovakia (no. 7510/04, judgment of 31 May 2007),
the Court found a violation of Article 2 of the
Convention when the domestic authorities failed to
take appropriate action to protect the lives of the
applicant’s children after she had reported that her
husband had threatened to kill himself and their
children and that he had a shotgun.

This case has been followed by two other cases on
domestic violence. In Branko Tomasic and others

v. Croatia (no. 46598/06, judgment of 15 January
2009) the Court similarly found that the right to life
was violated because the state failed to take ap-
propriate steps to prevent the deaths of the perpe-
trator’s partner and baby, although he had abused

and publicly threatened to kill them several times.

Finally, in the case of Bevacqua and S. v. Bulgaria (no.
71127/01, judgment of 12 June 2008) the Court held
that there had been a violation of Article 8 due to
the courts’ failure to adopt interim custody meas-
ures without delay in a situation which had above
all adversely affected the well-being of S., the son
of Ms Bevacqua, and that insufficient measures had
been taken in reaction to the behaviour of Ms Bev-
acqua'’s former husband.

These judgments not only demonstrate that the
Court may find a violation against a state due to its
failure to properly discharge its positive obligations,
but they also identify certain measures which states
are obliged to provide to protect victims of domes-
tic violence. Some of these measures are proce-
dural measures similar to those identified in previ-
ous cases on the states’ positive obligations under
the Convention. The duty to conduct an effective
criminal investigation is one such measure.

It also follows from these recent cases on domes-

tic violence that the positive obligations of states
include preventive measures. A state cannot wait for
the actual violation to take place; it must take meas-
ures in order to prevent its occurrence. In Branko
Tomasic and others v. Croatia the Court explained that
“[a] positive obligation will arise where it has been
established that the authorities knew or ought to
have known at the time of the existence of a real and
immediate risk to the life of an identified individual
from the criminal acts of a third party and that they
failed to take measures within the scope of their
powers which, judged reasonably, might have been
expected to avoid that risk.” Such obligations may
include a duty to accept and duly register the ap-
plicant’s criminal complaint, keeping a proper record
of the emergency calls, advising the next shift in the
situation and searching for weapons if a person has
threatened to kill the victim. (Kontrova v. Slovakia and
Branko Tomasic and others v. Croatia)

In Branko Tomasic and others v. Croatia the Court
further identified compulsory psychiatric treatment
as a preventive measure. The Court explained that
“[slince no adequate psychiatric treatment was
provided to M.M. in the prison there was also no as-



sessment of his condition immediately prior to his
release from prison with a view to assessing the risk
that, once at large, he might carry out his previous
threats against the lives of M.T. and V.I.” The Court
therefore found “a violation of the substantive
aspect of Article 2 of the Convention on account of
failure of the relevant domestic authorities to take
all necessary and reasonable steps in the circum-
stances of the present case to afford protection for
the lives of M.T. and V.T."

5.1.3 GLOBAL AND REGIONAL EFFORTS TO AD-
DRESS STATES' OBLIGATION TO PROVIDE PROTEC-
TION AGAINST DOMESTIC VIOLENCE

The jurisprudence of the European Court in this
area of law is not only a phenomenon particular to
the context of the European Convention on Human
Rights. It is part of a broader global trend. Similar

approaches are seen in other human rights moni-
toring bodies both at the regional and the interna-
tional level.

Although there is no provision in the United Na-
tions Convention on the Elimination of All Forms

of Discrimination against Women that explicitly
deals with domestic violence, the Committee on
the Elimination of Discrimination against Women
has, in its 19" general recommendation, stated that
gender-based violence against women may breach
provisions of the Convention, regardless of whether
those provisions expressly mention violence. The
Committee has, furthermore, in two individual cas-
es brought before it, found violations of the right to
life and mental integrity where women have been
killed by their husbands: Sahide Goeckce v. Austria
(Communication number 5/2005) and Fatma Yildir-
im v. Austria (Communication number 6/2005).
Also in the case of Ms. AT. v. Hungary (Communica-
tion number 2/2003) the Committee criticised the
state party for not having implemented effective
measures, legal and others, that could ensure the
physical and psychological integrity of the victim of
domestic violence and a safe place to live.

The Council of Europe’s European Committee of
Social Rights has stated that Article 16 of the
European Social Charter (revised) on the right of
the family to social, legal and economic protec-
tion applies to all forms of domestic violence and
that state parties are obliged to adopt measures
to protect women from domestic violence, both in
law and in practice.

The idea that states have a positive obligation to
protect victims of domestic violence has been
proclaimed in numerous resolutions by international
organisations such as the United Nations and the
Council of Europe. The duty of due diligence in rela-
tion to violence committed within the private sphere
was for example proclaimed by the United Nations
General Assembly in the 1993 Declaration on the
Elimination of Violence Against Women. Moreovet,

it has been recognized by many academic scholars
and endorsed by non-governmental organisations.
There is thus broad consensus among actors in the
international community on the idea that states have
a duty to protect victims of domestic violence.

11 See para. 69 and 61.

12 European Committee of Social Rights: Conclusions 2006 — Volume 1, p. 14.



5.2 Balancing rights of the accused and
the victim - are they in conflict?

As stated above, human rights instruments have
traditionally focused on the protection of individu-
als against interference from the state. Protection
of suspects and defendants is thus a significant
element in important human rights instruments
such as the European Convention on Human Rights
and the International Covenant on Civil and Politi-
cal Rights. The Convention Article 6 and the Cov-
enant Article 14 both express the defendant’s right
to a fair trial, a principle from which several specific
rights can be drawn. As a part of the right to a fair
trial the defendant is entitled to be present during
the proceedings against him. The proceedings shall
be public, inter alia to ensure the possibilities for
public control over the judicial authorities. The prin-
ciple of a fair trial also embraces the right for both
parties to be heard, including the right to examine
witnesses against the accused. Furthermore, Article
6 (2) of the Convention and Article 14 (2) of the
Covenant set forth the presumption of innocence:
a person charged with a criminal offence has to be
presumed innocent until proved guilty according to
law. This provision is also relevant to decisions after
the formal determination of the charge.

The accused person also enjoys other human rights
that may be relevant during legal proceedings and
when assessing and implementing measures to
protect victims. The Convention Article 5 and the
Covenant Article 9 protect the right to liberty and
security. According to the more detailed provi-
sion, Article 5 of the Convention, no one shall be
deprived of his liberty save in the specifically listed
cases. The freedom of movement is protected by
Article 2 of Protocol No. 4 to the Convention and
Article 12 of the Covenant. Article 8 of the Con-
vention Article 17 of the Covenant on the right to
respect for private and family life and home is also
relevant when balancing the rights of the accused
with the rights of the victim.

Balancing the offender’s right to be presumed in-
nocent with the victim’s rights is put to the test in
connection with compensation proceedings insti-
tuted by the victim. Article 6, first paragraph, of the
Convention also implies a right of access to court

for victims. The presumption of innocence thus
does not bar the awarding of damages to the victim
based on the same facts as the criminal charge, but
subject to a less strict burden of proof. Neither does
the presumption of innocence hinder proceedings
for civil compensation pursued in the course of crim-
inal proceedings. However, the grounds for grant-
ing the victim’s claim for compensation must not
contain statements imputing criminal liability, thus
setting aside an acquittal or casting doubt on the
correctness of the acquittal.”® Establishing protective
measures that restore and secure both the security
and the freedom of victims of domestic violence in
an efficient manner may entail constraints upon the
liberty and the privacy of the offender.

For example, protective orders that ban the aggres-
sor from visiting the victim and/or specific areas,
imply a restriction on the aggressor’s freedom of
movement. Restraining orders may also infringe
both on the right to private and family life as well
as the right to a home, dependant upon, inter alia,
whether the aggressor is banned from visiting his
home or whether his possibilities for being to-
gether with his child are jeopardized. A restraining
order combined with electronic monitoring of the
aggressor's movements, as described in section 7, is
an even more radical encroachment on the aggres-
sor’s right to privacy.

The rights of the accused might also conflict with
measures to protect the victims of domestic vio-
lence during criminal proceedings. Criminal pro-
ceedings will very often add to the burden of the
victim and cause a new trauma, since the victim,
typically, fears facing both the public and the de-
fendant. Measures such as preventing eye contact
between the aggressor and the victim during the
proceedings, exclusion of the accused person from
the courtroom during the victim’s testimony, and
the use of statements of victims made outside the
main hearing may lift the burden from the victim,
but they also raise questions as to whether the ac-
cused person’s right to a fair trial is infringed.

13 See for instance Ringvold v. Norway, (Application no. 34964/97) and
Orr v. Norway, (Application no. 31283/04).



For our discussion it should be noted that both

the Convention and the Covenant allow for certain
limitations of the defendant’s rights. We should also
keep in mind that in most situations the establish-
ment of protective measures does not infringe
upon the rights of the offender. As an example, the
victim’s fear of exposure to the offender during the
criminal proceedings can be reduced considerably
through practical measures that do not conflict
with the rights of the accused.

Whether there really is a conflict between rights
might in other situations be dependant upon
how extensively the rights of the offender are
interpreted. It might for example be argued that a
restraining order jeopardizes the offender’s right
to privacy. This presumes, however, that we take
for granted that the human rights of the offender
include a right to visit someone whom this person
has abused or threatened to abuse. If we extend
the rights of the offender this far it may very well
be claimed that human rights legitimise and excuse
harm rather than protect individuals from harm.

Where rights undoubtedly do conflict we need

to ensure a proper balance between the rights

of the offender and the rights of the victim. The
United Nations Committ